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(Hearing through webex) 

आदेश/ORDER 

Per Annapurna Gupta, Accountant Member: 

All the above appeals have been preferred by the same 

assessee against separate orders of the Learned 

Commissioner of Income Tax (Appeals)-1, Ludhiana [ (in 

short the ‘Ld. CIT(A)]  al l  dated 25.03.2013 relating to 

assessment years  2003-04 to 2005-06  respectively,  passed  
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u/s 250(6) of the of the Income Tax Act, 1961 (hereinafter 

re ferred to as ‘Act’ ) .   

 I t  was common ground that identical issue was 

involved in all  the above appeals, hence, the same were 

taken up together for hearing and are being decided by a 

common order for the sake of convenience.  

2.  Ld.Counsel for the assessee pointed out that identical 

grounds had been raised in all the appeals which read as 

under: 

“1. That the Ld. Commissioner of  Income Tax 
(Appeals) gravely erred in upholding 
assessment made u/s 153A read with section 
143(3) which was otherwise time barred in as 
much as the very reference u/s 142(2A) was 
unwarranted against law and facts on the 
f i le . 

2. The assessment f ramed on the basis of  audit 
report u/s 142(2A) deserves to be quashed in 
as much as the special auditor has travelled 
beyond the provisions of  section 142(2A) for 
the purpose of  conducting the audit.”   

3. Referring to the above, the Ld.Counsel for the assessee 

stated that in all  the three appeals a common solitary 

ground was being pressed relating to the assessment order 

being  time barred, having been passed in the extended time 

limit on account of re ference made for conducting special 
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audit u/s 142(2A) of the Act, which reference was not in 

accordance with law. As for the other ground, the 

Ld.Counsel for the assessee stated that he was not pressing  

the same before us. 

4. With respect to ground being argued, the Ld.Counsel 

for the assessee stated that the issue  raised therein stood 

covered in favour of the assessee by the decision of the  

ITAT in the case of Sunder Mal Satpal Vs. DCIT in ITA 

Nos.154 to 157/Chd/2013 vide order dated 15.06.2018. The 

Ld.Counsel for the assessee pointed out that the facts in the 

case of  M/s Sunder Mal Satpal (supra) were identical to the 

case of the assessee. He stated that the assessee had been 

subjected to search proceedings u/s 132 of  the Act on 

24.10.2007 and during search certain incriminating 

documents re lating to M/s Sunder Mal  Satpal,  who was a 

sister concern of the assessee, were found and seized.  

Accordingly proceedings u/s 153C of the Act were initiated 

and assessment completed on M/s Sunder Mal Satpal. He 

contended that during assessment proceedings of both the 

assessee and  M/s Sunder Mal, a reference for special audit 

u/s 142(2A) of the Act was made by a common letter and the 

reasons for making the reference was identical.  Our 

attention was drawn to the letter of the AO dated 

13.01.2010 directing the assessee and  M/s Sunder Mal 
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Satpal to get their accounts audited u/s 142(2A) of the Act, 

placed at Paper Book page Nos.8 and 9 as under: 

“No .ACIT/CC -I I I /Ldh/489    Of f i ce  of  the  

      Ass t t .  Commiss ioner  o f  Income  Tax  
      Cen tra l  C i rc le - I I I ,  Ludh iana.  
      Dated  Ludh iana th e  13 .01 .2010 
 

To  
 Sh r i  Rav i  Kumar  Bansa l  c/o  
 M/s  Che t  Ram Rav i  Kumar ,  

2 -New Gra in  Marke t ,  Muk tsar .  
 
S i r ,  
 
Sub : -  Regard ing  Spec ia l  aud i t  u/s  142 (2A )  of  In come Tax Ac t ,  

1961 in  the  cases  o f  M/s  Che t Ram Ravi  Kumar ,  M/s  
Sunder  Mal  Sa t  Pa l  &  Sh .Rav i  Kumar  Bansa l  of  Muktsar .  

     * * *  
 

The  Commiss ioner  o f  In come Tax (Cen tra l ) ,  Ludhiana  V ide  
Order  No .C IT (C )/Ldh/(JB/09 -10/  4166 da ted  23/12/2009  the  
f o l l owing  cases  have been  approved  f or  spec ia l  aud i t  and  
appo in ted  of  M/s  P .C .Goyal  &  Company ,  62  New La jpa t Nagar ,  
Pakhowal  Road ,  Ludhiana f or  th is  pu rposes .  
 
S .No .  Name  o f  th e  assessee    As tt .  Year   
 

1 .  M/s  Che t  Ram Rav i  Kumar ,101 2002 -02 to  2007-08 
New Gra in  Marke t  ,Muk tsar  

2 .  Sh .Rav i  Kumar  Bansa l  c/o  above .  2002 -03 to  2008-09 
 

3 .  M/s  Sunder  Mal  Sat  Pa l ,                 2002 -03 to  2008 -09 
101,  New Gra in  Marke t ,  Muk tsar  

 
The purpose of  the special  audi t  i s : -  
  

i )  To tr ans la te  the  books  f ound  f rom Mahajan i  to  Eng l ish .  
 
i i )  To b if ur ca te  the  transac t ions  recorded  in  the  kacha cash 

book  so  as  to  c lar i f y  whe ther  they  pe r ta in  to  M/s  Che t 
Ram Rav i  Kumar  or  Sunder  Mal  Sa t  Pa l .  

 
i i i )  To b i fu r ca te  th e  accoun ted transac t ion  f rom unaccoun ted  

transac t ion  to  ar r ive  a t  a  def in i te  conc lus ion  and  a lso  
reconc i le  the  regu lar  books of  accoun ts  wi th  these  se ized  
books .  

 
iv )  Reconc i l ia t ion  of  the  p romo tes  wi th  th e  r egu lar  books of  

accoun t to  b i f u r ca te  the  accoun ted f or  p rono tes  f rom the  
unaccoun ted ones  and to  work  ou t  the  in teres t  in come  
earned on  these  advances  and a lso  to  check  the  source  of  
inves tmen t made in  these  advances ,  on  year ly  bas is  f rom 
Ass t t .Year  2002 -03 to  Ass tt .Year  2008 -09 .  

 

v )  To redraw the  ba lance  shee t ,  P&L a/c  f rom A .Y .2002 -03  to  
2008-09  so  as  to  arr ive  a t  a  true  and  cor rec t  in come .  

 
v i )  To check  the  loose  papers  f ound and reconc i l e  th em wi th  
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the  assessee  regu lar  books  of  account.  
 

You  are  aga in  reques ted to  coopera te  wi th  M/s  P .C .Goyal  
& Company ,  62 -New La jpa t  Nagar ,  Pakhowal  Road ,  
Ludhiana f or  the  pu rpose  o f  spec ial  audi t  immed ia te ly ,  so  
tha t  the  necessary  aud i t  may  be  done in  t ime and  the  
spec ia l  aud i t  r epor t  i s  submi t ted  to  the  unders igned  by  
31/03/2010 .  

 
 
      Sd/ -  

      You rs  f a i th f u l ly ,  
      (D r .D .S .S IDHU)  
     Ass t t .Commiss ioner  o f  In come Tax,  
        C en tra l  C ir c l e - I I I ,  Ludh iana  

5. The Ld.Counsel for the assessee pointed out that in the 

case of M/s Sunder Msal Satpal,  the ITAT had held the 

reference of the AO u/s 142(2A) of the Act as not in 

accordance with law and accordingly the assessment order 

passed was held to be barred by l imitation since the 

extended period taken under the guise of special audit could  

not have been counted. Our attention was drawn to the 

order in the case of  M/s Sunder Mal Satpal (supra), placed 

at Paper Book page Nos. 31 to 44. The Ld.Counsel for the 

assessee thereafter pointed out that subsequently the 

Department had f i led a Miscellaneous Application in the 

said order before the ITAT raising the contention that the 

ITAT did not have the jurisdiction to adjudicate the  validity 

of the order for special audit , basing its contention on the 

decision of the Hon'ble  Supreme Court in the case of Sahara 

India (Firm) Vs. CIT (2008) 169 Taxman 328 (SC). He pointed 

out that the said Miscellaneous Application was also 

dismissed by the ITAT vide its order in M.A.Nos.6 to  
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9/Chd/2019 dated 19.03.2021. Copy of the order was placed 

before us. The contents of the same from para 2 to 5 are as 

under: 

“2.  The reca l l  is  be ing  sought f o r  ident ical  
reasons in  a l l  the  f our  Misce l laneous 
Appl icat ions,  be ing  tha t the  ITAT had acted 
beyond i ts  ju r isd ic t ion  wh i le  adjudica ting  the   
va l id i ty of  the ref erence  made by the  AO f or  
spec ia l  audi t  as per  the  prov is ions of  sec t ion  
142(2A)  o f  the  Income Tax  Act,1961 ( in  shor t  ‘ the  
Ac t ’ )  in  the  impugned  appeals .  The  Revenue,  f or  
the  said  proposi t ion ,  has  re l ied  upon  the  dec is ion 

of  the  Hon 'b le  Apex  Cour t in  the  case  of  Rajesh 
Kumar Vs.  DCIT  (2006)  157  Taxman 168  (SC)  and 
Sahara India (F i rm)  Vs.  C IT  (2008 )  169  Taxman 
328 (SC) .  

3 .  Dur ing  the  course  of  hear ing  bef ore  us  i t  
was po in ted out  a t bar  to  the  Ld.  DR  that  the  
Hon'b le  De lh i  H igh  Cour t,  in  the  case of  
Consul t ing  Eng ineer ing  Serv ices Pr ivate  L imi ted 
Vs.  ITAT  & Another  in  WP(C)7734/2017 dated 
01.09.2017 ,on be ing  se ized wi th  the  ident ical  
issue  whe ther  the   chal l enge  to  the  order  u/s  
142(2A)  cou ld  be  ra ised bef ore  the  ITAT in  v iew 
of  the  dec is ion of  the Hon 'ble  Apex Cour t in  
Sahara India (F i rm)  Vs.  C IT  (supra) ,  had  held 
tha t the  observat ion  made in  tha t dec is ion  was 
in  the  pecul iar  f ac ts  of  tha t case  and was not  
mean t to  be  a  general  observat ion appl icable  
across the  board f or  al l  cases.  That a t para 9  of  
the  order  the  Hon 'b le  H igh  Cour t had 
ca tegor ical ly held  tha t  the  ITAT ought to  have  
en ter ta ined the  add i t ional  g rounds pe r ta in ing  to  
the  va l id i ty  of  re ference  made u/s 142 (2A)  o f  the 
Ac t.  

4 .  The  Ld.  DR,  af ter  go ing  th rough  the 
af oresaid  order ,  f a i r ly  agreed that  the  issue  had 
been  considered as  above  by the  Hon 'b le  H igh 
Cour t in  the  af oresaid  dec is ion .   

5 .  In  v iew o f  the  above ,  we  do  not f ind any 
mer i t  in  the  M isce l laneous Appl ica t ions f i led  by 
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the  Revenue s ince  the  ad jud ica tion of  the 
ref erence  to  spec ia l  aud i t  by the  ITAT  has been 
he ld  to  be  wel l  wi th in  i ts  jur i sd ic t ion  by the  
Hon'b le  H igh  Cour t of  Delh i  in  the  case of  
Consul t ing  Eng ineer ing  Serv ices Pr ivate  L imi ted 
Vs.  ITAT  & Another  ( supra ) ,  that  too  af ter  
consider ing the  dec is ion  of  the  Hon 'b le  Apex 
Cour t in  Sahara Ind ia (supra ) .  Theref ore ,  wi th  
regard to  the  same,  there  is  no  mis take  in  the  
order  of  the ITAT.”  

6. The Ld.Counsel for the assessee, therefore, stated that  

the issue in the impugned cases stood squarely covered in 

favour of the assessee by the order of the ITAT in the case of 

M/s Sunder Mal Satpal (supra). 

7. The Ld. DR, on the other hand, vehemently contested 

the stand of the Ld.Counsel for the assessee.  The primary 

contention being that the ITAT had no jurisdiction to decide 

the validity of the order for special audit and she rel ied 

heavily on the order of the Hon'ble Apex Court in the case of 

Rajesh Kumar Vs. DCIT (2006) 157 Taxman 168 (SC) for the 

said purpose. Besides the above, she was unable to 

controvert the fact brought to our notice by the Ld.Counsel 

for the assessee that the reference to special audit in the 

impugned case was for identical purposes as in the case of 

Sunder Mal Satpal (supra) vide a common letter of the AO as 

reproduced above. 

8. We have heard both the parties. We have also gone 

through the order of the ITAT in the case of M/s Sunder Mal 
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Satpal (supra),  the order of the AO directing special audit as 

brought to our notice by the Ld.Counsel for the assessee 

and also the order passed by the ITAT in Miscellaneous 

Application f iled by the Revenue in the ITAT order passed in 

the case of M/s Sunder Mal Satpal (supra).   

9. On going through the contents of the above, there is no 

doubt that vis a vis the issue  before us of validity of 

re ference made  by AO for special audit u/s 142(2A) of the 

Act, the facts and circumstances of the present case are 

identical to that in the case of  M/s Sunder Mal Satpal 

(supra).  We have noted  from the letter of the AO directing 

special audit (P.B 8-9), that the reference  in the impugned 

case was made along with that for  M/s Sunder Mal Satpal  

(supra),  for identical reasons, which reasons  were found to 

be insuff icient for directing a special audit ,by the ITAT in 

the case of M/s Sunder Mal Satpal.  It was so held noting 

that there was no complexity in the accounts pointed out by 

the AO while  making the reference, which was a prerequisite 

for making  reference for special audit.  

10. The Revenue has been unable to  controvert the 

aforestated facts. The issue  therefore stands squarely 

covered by the order of the ITAT in the case of Sunder Mal 

Satpal (supra).  
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11. The Revenues contention questioning the jurisdiction of 

the ITAT to adjudicate the validity of the reference for 

special audit u/s 142(2A) of the Act, admittedly  also stands 

re jected in the said case, in the order  of the ITAT passed in  

miscellaneous Application fi led by the Revenue. The 

Ld.CIT(DR) has sought to distinguish the same by relying on 

the order of the apex court in the case of Rajesh Kumar Vs. 

DCIT (2008)169 Taxman 328(SC).  

12. We do not f ind any merit  in the same. As noted above 

this contention of the Revenue raised by way of a 

Miscellaneous application in the case of Sunder Mal Satpal  

(supra) already stands dismissed by the ITAT. All the same, 

addressing the specific re ference by the Ld.DR to the 

decision of the apex court in the case of Rajesh Kumar 

(supra),we f ind that, taking note of the said decision this 

argument of the Revenue has been dismissed by the ITAT in 

various decisions. It has been held that though order 

directing special audit is otherwise not appealable but  

while challenging the assessment order as being barred by 

limitation, the validity of the  order directing special audit 

u/s 142(2A) can  be challenged, albeit for this l imited 

purpose alone. It has been held that for coming to a 

conclusion that the assessment order is barred by 

limitation, al l  aspects integral to the process and ultimate 
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completion of assessment can be challenged and considered 

for deciding the same. The re levant decisions are: 

Unitech Limited Vs ACIT in ITA No.5180 
/Del/2013 dated 08.04.2016: 

“Furthermore, the judgments relied upon by the revenue also 
do not lead us to take different view of the matter   The first 
judgment relied upon is the case of Rajesh 
Kumar and Ors v CIT (supra). In this case the Hon'ble Court 
has held in para 34 that the order of assessment can be 
subject matter of an appeal; and not, a direction issued u/s 
I42(2A) of the Act. In this appeal there is no challenge to the 
directions u/s 142(2A) of the Act. The challenge is that order 
of assessment is barred by limitation which is a valid 
contention supported by the judgment of Hon'ble Supreme 
Court in the case of Sahara India (Firm) v CIT (supra). The 
challenging to the validity of order u/s 142(2A) of the Act is 
confined to the extent that order is barred by limitation and 
not to the extent of refunding the fees or any other 
consequence flowing out of the order u/s 142(2A) o f the Act. 
Further observation of Hon'ble Court that principles of natural 
justice arc required to be complied with has also been 
reaffirmed in the case of Sahara India (Firm) (supra). The 
judgment of AT&T Communication Services India (P) Ltd. v 
CIT (supra) is on facts and has no application to the case of 
appellant company. Also the judgment in the case of DLF 
Ltd. v Addl. CIT (supra), has no application as hereto none of 
the contentions raised before us have been decided to the 
contrary. The learned counsel for the revenue has not been 
able to point out any material so as to arrive at different view 
of the matter.” 

 

Consulting Engineering Services India Pvt. Limited 
vs ACIT (2019) 198 TTJ 0121 (Del):  

“17. The quarrel before us is as to whether the assessment 
order framed u/s 143(3) is passed within the period of 
limitation period prescribed under the Act or not. In our 
considered opinion, for coming to such a conclusion, we can 
examine whether the order passed u/s 142(2A) of the Act is 

in accordance with law or not. It is true that the order passed 
u/s 142(2A) of the Act is not appealable but when an 
assessment order is challenged, then the different aspects, 
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which are integral to the process and ultimate completion of 
the amount can be challenged in appeal and since the ground 
before us is challenged for assessment being barred by 
limitation, we are well within our rights to consider all 
material aspects which were considered while framing the 
assessment order u/s 143(3) of the Act.”  

13. Further as noted in the order passed by the  coordinate 

bench of ITAT  in Miscellaneous Application fi led in the case 

of Sunder Mal Satpal (supra) the Hon’ble Delhi High Court 

in  the  case  of  Consu lt ing Engineer ing Serv ices  Pr ivate  

Limited Vs.  ITAT & Another  in  WP(C)7734/2017 dated 

01 .09.2017,  has  categor ical ly  he ld that  i t  is  we l l  wi th in 

the  jur isdic t ion o f  the  I TAT to  enterta in the  grounds 

re lat ing  to  va l id i ty  o f  re ference  to  specia l  audi t ,  a f ter  

not ing  that  the  observat ion to  the  contrary  by  the  apex 

court  in  the  case  o f  Sahara  India  ( supra)  was speci f ic  to  

those  cases .  

14 .  The  d ist inct ion there fore  sought  to  be  made by  the  

Revenue,  f rom the  dec is ion o f  the  ITAT in  the  MA in the  

case  o f  Sunder  Mal  Satpa l  (supra ) ,  we ho ld is  o f  no 

re levance .  

15 .  In view of the above since undisputedly the issue 

raised before us, of the assessment order passed being 

barred by l imitation on account of an invalid reference made 

for special audit,  arises in the background of facts which 

are identical to that in the case of  M/s Sunder Mal Satpal, 
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it stands covered by the decision of the ITAT in the said 

case,  following which we hold that the reference  for special 

audit in the present cases, u/s 142(A) of the Act, is invalid 

and the assessment orders so passed in the extended t ime 

are held to be barred by limitation. 

 16. In the result,  al l the captioned appeals of the assessee 

are allowed. 

 Order pronounced on 4 th  October, 2021. 

   Sd/-     Sd/- 

              संजय गग�     अ�नपणूा� गु%ता 
        (SANJAY GARG)       (ANNAPURNA GUPTA)  
�याय�क सद�य/Judicial Member      लेखा सद�य/Accountant Member 

)दनांक /Dated: 4th October, 2021 

*रती* 
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