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उदघोषणा क� तार$ख/Date of Pronouncement :  04.10.2021  

 

(Hearing through webex) 

आदेश/ORDER 

Per Annapurna Gupta, Accountant Member: 

The present appeal has been preferred by the assessee 

against the order of the Learned Commissioner of Income 

Tax (Appeals)-2, Chandigarh [ (in short the ‘Ld. CIT(A)]  dated 

10.01.2018 re lating to assessment year 2013-14, passed u/s 

250(6) of the of the Income Tax Act, 1961 (hereinafter 
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referred to as ‘Act’ ) , confirming the levy of penalty u/s 

271(1)(c)  of the Act.  

Earlier the  appeal of the assessee was dismissed for 

non prosecution by the Tribunal vide order dated 

11.06.2018 and the same was recalled thereafter vide order 

dated 03.01.2020 passed in MA No.190/Chd/2018. Hence, 

the present appeal before us. 

2. The grounds raised by the assessee read as under: 

“1. The Ld. Assessing Officer's and Worthy CIT (A)'s orders 
are contrary to law and facts of the case. 

2. The Ld. Assessing Officer's and Worthy CIT (A)'s he Ld. 
AO grossly erred in imposing penalty u/s 271(l)(c) of 
the IT Act, 1961 on the addition of Rs.4,79,9867- by 
invoking the provisions of section 43B of the Act. The 
non adding back of bonus of Rs 2,31,778/- was 
completely a clerical error by the accountant of the 
assessee and no penalty can be made on the same as he 
same was clearly reported in the tax audit report (Form 3 
CD) of assessee. The same issue was also discussed in 
the case of price Waterhouse coppers Vs. CST SC and 
decided in favour of assessee. Further the addition of 
Ex-gratia of Rs 2,48,208/- falls under purview of 
Employee benefit expenses and cannot be regarded as 
an item falling under section 43B of the Act. OL4. 

3. The Ld AO and Worthy CIT (A) grossly erred in 
imposing penalty u/s 271(l)(c) of the IT Act, 1961 on 
the addition of Rs 7,4777- on account of interest on 
TDS income tax and penalty paid. The amount was 
completely compensatory in nature and not penal. The 
same was offered for taxation to avoid litigation and 
buy peace of mind subject to no penalty. 

4. The Ld AO and Worthy CIT (A) grossly erred in imposing 
penalty u7s 271(1) (c) of the Income Tax Act 1961 on the 
addition of Rs 40,057/- on account of difference in the 
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reconciliation of income as per books and form 26AS. 
The same was mistakenly skipped due as interest 
was accrued at the end of financial year. The 
assessee himself offered the same for taxation to 
avoid litigation subject to no penalty. 

5. The Ld AO and Worthy CIT (A) grossly erred in imposing 
penalty u/s 271(1) (c) of the IT Act, 1961 on the 
addition of Rs. 10,431/-  on account of disallowance 
ESI penalty. The disallowance of ESI penalty does not 
warrant invocation of any penalty as it does not amount 
to inaccurate particulars. The amount was 
compensatory in nature and not for any infringement of 
law. The same was agreed addition subject to no 
penalty. 

6. The Ld. AO and Worthy CIT (A) grossly erred in imposing 

penalty u/s271(1) (c) of the Income Tax Act, 1961 on the 
addition of Rs. 21,852/- on account of interest on 
refund not disclosed. The same was due to an 
oversight/bonafide mistake and was offered for taxation 
immediately without any delay. 

7. The appellant craves leave to add to or amend the 
aforesaid grounds before disposal of the appeal.” 

3. It  transpires from the grounds raised above that the 

assessee is agitating levy of penalty u/s 271(1)(c) of the Act 

for concealment/furnishing of inaccurate particulars 

re lating to the fol lowing: 

1)  Bonus and exgratia remaining  
    unpaid by the prescribed dated  
    as per section 43B of the Act     =Rs.4,79,986/- 

(2,31,778+2,48,208) 
2) Interest on TDS, Income Tax  

Penalty paid    = 7,477/- 
 
3) Difference in reconciliation income  
 As per bonus and Form 26AS  = 40,057/- 
 
4) ESI penalty     = 10,431/- 
 
5) Interest on refund not returned  
 As income     = 21,852/- 
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4. The arguments of the Ld.Counsel for the assessee 

against the levy of penalty for the aforesaid was that al l 

particulars re lating to the above had been duly disclosed 

and it was not a case of furnishing of inaccurate particulars 

or concealment of income. That the disallowance made u/s  

43B of the Act had been suffered on account of invocation of 

specif ic provisions of the Act. That additions relating to 

dif ference in interest income reported in Form 26AS and 

that disclosed by the assessee was a bonafide mistake on 

the part of the assessee  since Form 16A had not been 

received from the department. That interest on income tax 

refund had not been returned due to inadvertent  error  

having wrongly calculated the interest.  And when becoming 

aware of the same during assessment proceedings the 

assessee had  duly surrendered both the incomes before the 

AO. Ld.Counsel for the assessee contended that the 

bonafides of the assessee are further established by the fact 

that it had returned huge losses, both current and brought 

forward, and these minor additions would not have resulted 

in any tax effect. A number of case laws were rel ied upon in 

support of his contention, more particularly the following: 
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i )  CIT Vs. Reliance Petroproducts Pvt.  Ltd. (2010) 

322 ITR 158 for the proposition that al l  particulars 

having been duly disclosed a mere discussion would 

not attract levy of penalty;  

i i )  CIT Vs National  Institute of Technical Teacher 

Training & Research (2014) 50 Taxman.com 107 (P&H) 

for the proposit ion that particulars of income having 

been furnished, disallowance having been made of a 

specific provision of the Act i .e.  section 43B of the Act 

disallowing the amount remaining unpaid by specific 

due date would not attract penalty; 

i i i )  Pr.CIT Vs. Torque Pharmaceutical Pvt. Ltd. (2017) 

81 Taxman.com 283 (P&H);  

iv)  CIT Vs.  Balkishan Dhawan HUF (2013) 40 

Taxman.com 208 (P&H) for the proposition that merely 

because the assessee’s claim for expenditure was not 

accepted, penalty u/s 271(1)(c)  of the Act could not be 

levied;  

v)  Price Waterhouse Coopers Pvt. Ltd. Vs. CIT (2012) 

25 Taxman.com (SC) for the proposition that a bonafide 

inadvertent error on the part of the assessee would not 

attract levy of penalty. 

A gist of submissions in writing dated 28.01.2020 was f i led 

by the Ld.Counsel for the assessee before us. 

5. The Ld. DR, on the other hand, rel ied upon the order of 

the Ld.CIT(A) contending that the excuse of error cannot 
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come to the rescue of the assessee as it was its 

responsibil ity to ensure no wrong claims were made in the 

return and concealment having been detected by the AO, any 

surrender thereafter could not save the assessee from the 

levy of penalty. 

6. We have heard both the parties. In the present case 

penalty u/s 271(1)(c)  of the Act has been levied for 

furnishing of inaccurate particulars of income/concealment 

of particulars of income and the explanation to section 

271(1)(c)  states that where in respect of any facts material 

to the computation of income the assessee does not offer an 

explanation or offers a false explanation or offers an 

explanation which is unable to substantiate and prove that 

it is bonafide, then the amount added or disallowed in 

computing the total income as a result thereof shall  be 

deemed to represent the income in respect of particulars 

have been concealed. 

7. Having said so, this section has been the subject to 

interpretation by higher Judicial Forums repeatedly and  the 

basic proposition laid down  with regard to the same, as 

pointed out by the Ld.Counsel for the assessee, is that if  al l 

particulars of income are disclosed the mere disallowance of 
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claim or non acceptance of claim of the assessee would not 

attract levy of penalty as held by the Hon'ble Apex Court in 

the case of Reliance Petroproducts Pvt. Ltd. (supra) at. In 

the case of Price Waterhouse Coopers Pvt.  Ltd. (supra) the 

Hon'ble Apex Court has held a bonafide mistake on the part 

of the assessee to not attract  levy of penalty where all 

particulars of income are disclosed but the assessee fai ls to 

act accordingly while computing his return of income. 

8. Having said so, in the facts of the present case we f ind 

that it is not the case that the particulars of income  in 

re lation to which  penalty has been levied were  e ither 

inaccurate or they were concealed. The employers 

contribution to ESI/PF  disallowable u/s 43 B of the Act 

stood disclosed in the tax audit report,  interest on TDS & 

income tax refund, and ESI /Income Tax penalty al l  stood 

duly disclosed by the assessee. It  is just that while  certain 

disallowances/additions, i.e.  ESI & PF and Interest on 

refund & TDS and difference in  interest receipts ref lected in 

Form 26AS and that returned, were inadvertently missed to 

have been made by the assessee who surrendered the same 

when it was made aware during scrutiny assessment, the 

rest being  minor penalty of ESI of Rs. 10,431/-  and 
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interest on late payment of TDS, income tax and service tax 

penalty of Rs.7477/- were contested as being compensatory 

and hence allowable but were subsequently offered for 

taxation. We  have noted that the current losses returned by 

the assessee ,as per copy of ITR alongwith computation of 

income for the year f iled before us, was Rs.78,98,857/- and 

the brought forward business were Rs.30,86,198/- and 

brought forward depreciation of Rs.48,12,659/- making the 

total losses  as approx. Rs.1.50 crores. Considering the huge 

losses, the additions and disallowances invit ing the levy of 

penalty amounting in all  to Rs.5,59,803/-, are too 

immaterial and coupled to it is the fact that a major portion 

of it relating to ESI/PF disallowed u/s 43B of  the Act of  

Rs.4,79,986/- had stood disclosed in the tax audit report  

as disallowable but was  inadvertently left out while 

computing the income for the year. The same is clearly not 

liable  to any penalty being squarely covered by the decision 

of the Hon’ble Apex court in the case of Price Waterhouse 

Coopers(supra).The remaining additions/disallowances of 

Rs.79,817/- are pathetically immaterial and can be safe ly 

said to have been bonafidely mistakenly not 

disallowed/added back to the income of the assessee as 

claimed by it.    
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 9. In these background we hold that no penalty u/s 

271(1)(c)  of the Act was leviable on account of additions 

made as l isted above in our order and the order of the 

Ld.CIT(A),  therefore, upholding levy of penalty is set aside 

and the AO is directed to delete the penalty so levied. 

10. In the result,  the appeal of the assessee is allowed. 

 Order pronounced on 4 th  October, 2021. 

   Sd/-            Sd/- 

                संजय गग�     अ�नपणूा� ग%ुता 
        (SANJAY GARG)       (ANNAPURNA GUPTA)  
�याय�क सद�य/Judicial Member      लेखा सद�य/Accountant Member 

)दनांक /Dated: 4th October, 2021 

*रती* 

 
 

आदेश क� ��त*ल+प अ,े+षत/ Copy of the order forwarded to : 

1. अपीलाथ�/ The Appellant   

2. ��यथ�/ The Respondent  

3. आयकर आयु-त/ CIT 

4. आयकर आयु-त (अपील)/ The CIT(A) 

5. +वभागीय  ��त�न0ध, आयकर अपील$य आ0धकरण, च2डीगढ़/ DR, ITAT, 

CHANDIGARH 

6. गाड� फाईल/ Guard File  

 

आदेशानुसार/ By order, 

सहायक पजंीकार/ Assistant Registrar 
 
 
 
 


