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MM /ORDER

PER AMARJIT SINGH, JM:

The assessee has filed the present appeal against the order dated
04.10.2019 passed by the Commissioner of Income Tax (Appeals)-40,
Mumbeai (hereinafter referred to as the “CIT(A)”) relevant to the A.Y.2011-
12.

2. The assessee has raised the following grounds: -
“1. Order passed without service of notice hearing
2. Short Term Capital Gain of Rs.12,96,500 on Sale of Factory Premises

3. Addition of WDV of Plant & Machinery of Rs.3,51,408/- and

disallowance of Loss on sale of Plant and Machinery of Rs.3,28,718/-
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4. Addition/Disallowance of business loss Rs.13,98,818/- on sale of stock

5. Disallowance of Rs.10,53,151/- on account of Wages, Salary & bonus

expenses
6. Disallowance of Rs.18,05,700 on account of retrenchment expenses

7. Addition of Rs.1,08,000/- as rental income.”

3. We have heard the arguments advanced by the Ld. Representative of
the parties and perused the record. In fact, the Ld. Representative of the
assessee did not argue the case on merits but argued on this point that the
CIT(A) has decided the matter of controversy in absence of the assessee
and without giving an opportunity of being heard to the assessee in
accordance with law, therefore, the finding of the CIT(A) is not justifiable,
hence, is liable to be set aside in the interest of justice. However, on the
other hand, the Ld. Representative of the Department has refuted the said
contention. On appraisal of the order of the CIT(A) dated 04.10.2019
passed by the CIT(A), we find that the CIT(A) has decided the matter of
controversy in absence of the assessee/Representative of the assessee
without giving an opportunity of being heard to the assessee in the
accordance with law. A proper and reasonable opportunity is required to be
given to the assessee before the deciding the matter of controversy in

accordance with law.

4. For this proposition we placed reliance upon the following case

laws.
(1) CIT Vs. Premkumar Arjundas Luthra (HUF) (2017) 154 DTR (Bom) 302

(2) CIT Vs. S Chenniappa Mudaliar (1969) 74 ITR 1 (SC)
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5. Accordingly in the interest of justice, we remit the issue raised in the
appeal to the file of the Ld. CIT(A). Ld. CIT(A) is directed to consider the
issue afresh and pass an order on the merits of the case after giving after
giving a proper opportunity of being heard to the assessee in accordance
with law. Therefore, in the said circumstances, we are of the view that the
order of the CIT(A) is not liable to be sustainable in the eyes of law,
therefore, we set aside the finding of the CIT(A) on all the issues and
restore the matter before the CIT(A) to decide the matter afresh by giving

an opportunity of being heard to the assessee in accordance with law.

6. In the result, the appeal filed by the assessee is hereby allowed for

statistical purposes.

Order pronounced in the open court on 03/09/2021

Sd/- Sd/-
(MANOJ KUMAR AGGARWAL) (AMARIJIT SINGH)
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Vijay Pal Singh (Sr. PS)
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